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When a person dies, their estate is administered and all of their assets are 
distributed to the beneficiaries in accordance with the deceased’s last Will. If the 
deceased did not leave a Will, the person is deemed to have died intestate and a 
legal formula is then used to dictate the distribution of the assets. In most cases, 
the administration of the estate is handled without any issues.

However, there are occasions when legal disputes arise. When that happens, the process becomes contentious and 
requires specialist advice in the area of “contentious probate”. 

Disputes can occur for a variety of reasons, such as the belief that the Will is fraudulent or has been forged; a perceived 
lack of testamentary capacity or the suspicion that the deceased made the Will while under “undue influence”. 

The growing prevalence of second marriages can complicate family structures and be another reason for the growing 
number of contentious probate cases seen over the last few years. Furthermore, as property prices rise, most home 
owners will leave a relatively sizable estate, even without any other assets. This has been cited as a reason why more 
and more family members are contesting Wills.



   We had complete 
confidence in OGR Stock 
Denton’s ability to deal with 
all aspects of the probate 
and we were very happy 
with the service we  
received.



WHO CAN CONTEST A WILL?
The rules governing contentious probate claims are extremely complex, and one of the most frequently 
asked questions about challenging a Will is: Who can contest a Will?

In general, any person who would be entitled to receive a share of the testator’s estate, but for the existence of the 
testator’s Will (meaning the testator’s “heirs at law”), should be legally entitled to challenge the Testator’s will. Typically, 
this would include the following:

• the spouse • children
• a former spouse who has not remarried • step-children
• a partner who lived with the deceased for more than two years • any other dependents.

Beneficiaries and fiduciaries (including entities such as charities) named in a prior Will and excluded in a subsequent 
Will, or whose share in the Will has been reduced, should also have sufficient standing to challenge the later Will.

The normal rule is that a person is free to do what they want with their assets in their Will. However, the law does 
allow certain categories of people, depending upon their relationship to the deceased, to bring a claim against the 
estate if the Will failed to provide for them at all or sufficiently.



GROUNDS FOR 
CHALLENGING 
A WILL
Contentious probate is far more complex than 
simply contesting or disputing a Will. Inheritance 
law provides a wide range of cause of actions 
depending on the circumstances of the case. 
These could include:

• Lack of proper formalities

• Lack of testamentary capacity 

• Lack of knowledge and approval

• Undue influence and fraud



Lack of Proper Formalities 
There are certain legal requirements which must be met for a Will to be valid. It must be:

• in writing and signed by the testator, or signed by someone else in their presence who has been directed to do so 
by the testator;

• clear that the testator intended by their signature to give effect to the Will;

• signed by the testator, or be signed by another person with the full acknowledgement and approval of the testator, 
in the presence of at least two witnesses present at the same time; and

• attested and signed by each witness, or be signed with the acknowledgement of each witness in the presence of the 
testator, but not necessarily in the presence of any other witness.

If the Will does not meet these requirements, or it is suspected that the Will does not meet these requirements, 
then it could be challenged on the grounds of a “lack of valid execution” (also known as “lack of due execution”). 
However, the starting point will always be a presumption of due execution meaning that everything has been carried 
out correctly. Accordingly, the burden is strongly on those attempting to challenge the Will to prove that it should not 
be considered a valid Will.



Lack of Testamentary Capacity
For a person to make a legally valid Will, they must be of sound mind. Effectively, this means that a person must:

• understand that they are making a Will and understand the effect of that Will;
• realise the nature and value of their estate;
• understand the consequences of including and excluding certain people in their Will; and
• not be suffering from any “disorder of mind” which could potentially influence their views and decisions.

In a contentious probate case, any of the above concerns would be the starting point for challenging a Will on the 
grounds of a lack of testamentary capacity.

Lack of Knowledge and Approval
For a Will to be valid, the testator must have knowledge of, and approve of, the content of their Will. They must  
be fully aware that they are signing a Will, approve of its contents and understand the implications of their Will.

It is possible to launch a contentious probate case on the basis of a lack of knowledge and approval – even if the 
Will appears to be validly executed and the testator was of sound mind when the Will was drafted. However, it 
must be clearly demonstrated that the testator was unaware of the content of the Will or that there are suspicious 
circumstances surrounding the drafting of the Will, such as when a substantial gift is bequeathed to a person who 
helped prepare the Will.



Undue Influence and Fraud
The law does not automatically presume that because one person in a position of trust  
has received assets from another person, it is as a result of undue influence. To prove 
that a person was unduly influenced, coerced or under duress when making a Will, 
the burden of proof is on the person challenging the Will to prove that “actual undue 
influence” has occurred.

The evidence required in order to prove undue influence must be of an exceptionally high 
standard, to the extent that there is no other reasonable explanation for the terms of the Will.

As forgery is a form of fraud, a higher level of proof will be required than usual when 
challenging the validity of a Will. Therefore such a challenge action should not be 
commenced without strong and sufficient evidence to back up the claim.

Claims under the Inheritance (Provision for Family & Dependents) Act 1975
A separate and distinct category of dispute is where a party claims that the Will (or the 
provision under intestacy) fails to make reasonable provision for the claimant. This area of 
law has seen large growth as a result of extra marital affairs and secondary families. Initially 
known as the lovers charter. This area is currently being reexamined in the pending case 
of (check case itoll case).



OUR EXPERTISE
We are specialists in contentious probate, property litigation and trust law; all of which are often 
required to resolve Will disputes.

We see our role as being to help you to resolve your dispute. We will try to avoid going to Court. This is particularly 
so given the very personal and emotional nature of contentious probate. We give firm, commercial transparent advice 
– we advise against pyrrhic victories. However, if it is necessary to go to Court we will represent you in a highly efficient 
and proactive manner. We regularly instruct barristers from the top Chancery Chambers.

Ian Pearl is a specialist in contentious probate work with over 15 years’ experience in this area. His 
general practice includes property litigation, commercial disputes and trusts law which often become 
highly relevant in contentious probate. 

Our team includes solicitors accredited by The Association of Contentious Trust & Probate Specialists, The Society 
of Trust & Estate Practitioners and The Property Litigation Association.

For professional legal advice on all contentious probate and Will dispute matters, please contact Ian Pearl on 
020 8349 5506 or at ipearl@ogrstockdenton.com
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